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Mr. Vernon A. Williams
Secrctary we v L
Interstate Commecrce Commission

12th & Constitution Avenue, N.W.

Room 2303

Washington, DC 20423

Dear Mr. Williams: .
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Submitted herewith for filing and recording under 49 U.S.C. Section 11303(a) and the g (p:?\a
regulations promulgated thereunder are four (4) fully executed documents as followg?n ot ngy‘a
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Parties to this transaction are as follows:

TTX Company (Company
101 North Wacker Drive
Chicago, lllinois 60606

Gunderson, Inc. (Manufacturer)
4350 Northwest Front Avenue
Portland, OR 97210

A general description of the equipment is as follows:

AAR Mechanical No. Of
Type Designation Units Marked Numbered

56', Single-unit all- FC 60 DTTX 560000 - 560059
purpose double stack well
cars.
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Mr. Vernon A. Williams
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Page Two

Enclosed is our check in the amount of $21.00 to cover filing fees.
There are no prior recordations pertaining to this Agreement.

A short summary of this Manufacturing Agreement to appear in the Index is as
follows:

“Manufacturing Agreement covering 60 56' single-unit all-purpose double-
stack well cars numbered 560000 - 560059.”

Once the filing has becn made, pleasc retain one copy and return the remaining
stamped counterparts and transmittal letter copy to me via certified mail.

Very truly yours,

Ao TH s>

TDM:mak

Enclosures
I\deptitrs\trsmak\docs.trs\ttdm\william 3 .doc

P.S.:  Please call Jane Wilhelm at 312-984-3841 as soon as this agreemen! is
recorded advising her of the recordation number, date and time. Thank vou
very much.




Interstate Commerre Gommission
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®ffice Of mhr Brrretary

Thomas D. Marion
Treasurexr

TTX Company

101 North Wacker Drive
Chicago, Illinois 60606

Dear Sir:

The enclosed document(s) was recorded. pursuant to the provisions of Section 11303 of

the Interstate C o
eln ommerce Act, 49 US.C. 1130308 ., 15 95 8 o,50am »20d

assigned recordation number(s). o
19524 and 19525.
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"Vernon A. Williams
Secretary

Enclosure(s)

(0100690001)
(0100690002),

$ 42.00 The amount indicated at the left has been received in

payment of a fee in connection with a
document filed on the date shown. This receipt is issued for the amount paid and in no way indicates
acknowledgment that the fee paid is correct. This is accepted subject to review of the document which has
been assigned the transaction number corresponding to the one typed on this receipt. In the event of an error

or any questions concerning this fee, you will receive a notification after the Commis
opportunity to examine your document. slon bas had an
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Manufacturing Agreement dated as of June 28, 1995

between TTX Company and GUNDERSON, INC.
60 DTTX cars numbered 560000 - 560059

Contract # T-5D94-F
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Manufacturing Agrcement dated as of June 28, 1995

between TTX Company and Gunderson, Inc.

60 DTTX Cars numbcred 560000 - 560059,

Contract T-5D94-F.
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MANUFACTURING AGREEMENT

Manufacturing Agreement dated as of June 28, 1995 between Gunderson, Inc., an Oregon
corporation (the "Manufacturer”) and TTX COMPANY, a Delaware corporztion (the
"Company").

WHEREAS THE Manufacturcr agrecs to construct, scll and dcliver to the Company and
thc Company agrecs to purchasc the units of new, standard gauge railroad cqiipment (hereinafter
referred to individually as a Unit and collectively as Units or the Equipment) described in Item |
of Anncx A attached hereto and described in Annex A to any Manufacturing Agrcement
Supplement substantially in the form of Annex B hereto (Annex A to any such Manufacturing
Agreement Supplement being hereinafter included within the meaning of Anncx A hercto);

WHEREAS thc Company may enter into an cquipment trust agreement or conditional sale
agrcement with a corporate trustce or agent (the "Trustee") which will pay the Purchase Price for
the Equipment on the Closing Date (Purchase Price and Closing Date being hercinafter defined),
or thc Company may assign its rights hereunder pursuant to an Assignment of Manufacturing
Agrcement in substantially the form of Annex C hereto to a lessor (the "Lessor") which will
perform substantially all covenants and obligations of the Company hereunder, including the
cxccution of an cquipment trust agreement or conditional sale agreement with the Trustee; and

WHEREAS the Company will pay the Purchasc Price for the Equipment or causc the
Trustce or the Lessor to make such payment, and will perform its obligations 1ercunder;

NOW, THEREFORE, in consideration of the mutual promiscs, covenants and agreements
hereinafter sct forth, the parties hercto do hereby agree as follows:

ARTICLE 1. Contract: Upon its exccution, this Manufacturing Agreement, including
Schedule A of the Purchasc Agreement pertinent drawings and specifications referenced in Item 1
of Anncx A hercto or attached as exhibits hereto, if any, (the "Specifications”) shall constitute the
cntirc agreement between the parties and shall supersede all prior offers, negotiations, and
agrecements rclating to the subject matter hercof.

ARTICLE 2. Construction and Sale: Subject to the terms and conditions hercinafter sct
forth, including but not limited to thosc of Schedule A, the Manufacturcr will construct the
Equipment and will sell and deliver the Equipment as hereinafter set forth, and the Company will
pay or cause thc Trustcc or Lessor to pay to the Manufacturcr the Purchasc Price (as hereinafter
defined) of the Equipment, cach Unit of which will be constructed in accordance with the
Spccifications sct forth herein.

(560000 - 560059)




The Manufacturer will, at or before delivery thercof to the Company pursuant to Article 3
hereof, have the following ownership markings stenciled on cach side thercof in a conspicuous
place in lctters not less than onc inch in height:

"OWNERSHIP SUBJECT TO A SECURITY AGREEMENT FILED WITH THE
INTERSTATE COMMERCE COMMISSION.”

The design and construction of the cars will conform to applicable FRA Specifications and
AAR Spccifications for the Design, Fabrication and Construction of Freight Cars, M-1001, for
applicable car types, in cffect as of the Purchase Agreement date. Exccptions to the above
mentioned Specifications are limited to those deviations as listed by the Manufacturer and agreed
upon by thc Company.

ARTICLE 3. Delivery: The Manufacturcr will deliver the Equipment to the Company, at
such point or points within the United States of America as shall be determined by the mutual
agreement of the Manufacturcr and the Company and in accordance with the time of delivery
schedule sct forth in Item 1 of Anncx A hereto; provided, however, that no Unit of the Equipment
shall be delivered under this Agreement until this Agreement shall have been filed and recorded
with the Interstate Commerce Commission in accordance with 49 U.S.C. Section 11303(a).

The Manufacturer represents and warrants that at such time the Equipment will be new
railroad cquipment and that, to the best of its knowledge, no amortization or depreciation will
have been claimed by any person with respect thereto.

The Manufacturer and the Company shall each be excused for delays in delivery or
acceptance if unable to do so because of causes beyond the control and without fault or
negligence of cach, the Manufacturcr or the Company. As uscd in this paragraph, causcs beyond
control may include, but are not limited to Acts of God, war, acts of the Government both in its
sovereign and contractual capacity, fires, floods, cpidemics, strikes, cmbargocs, damaged
facilitics, severe weather conditions, provided that the failure to perform shall be beyond the
control of the asserting party and without fault or ncgligence.

In no cvent shall the Company be responsible for labor cost increcasces resulting from or
occurring during an cvent of force majeure. In addition, the Company shall not be responsible for
material cost incrcascs in any way resulting from or occurring during a strike at Manufacturer's
plant, or for matcrial cost increases resulting from or occurring during other cvents of force
majcurc unlcess it can be cvidenced that such material was unordered as of the date of the
occurrence of the cvent of force majeurc.

Notwithstanding thc preceding provisions of this Article 3, any Unit of the Equipment not
dclivered and accepted on or before the date sct forth in Item 2 of Annex A hereto and not settled
for pursuant to Article 4 hercof shall be excluded from this Agreement and not included in the
terms "Equipment"” or "Units" as used in this Agreement. In the cvent of any such exclusion the
Manufacturcr and the Company shall cxccute an agreement supplemental hercto limiting this
Agreement to the Equipment theretofore delivered, accepted and settled for hereunder. If the
Manufacturer's failurc to deliver the Units of the Equipment so cxcluded from this Agreement




. résulted from one or morc of the causcs set forth in the immediately preceding paragraph, a
separatc agreement shall be entered into between the Manufacturer and the Company providing
for the purchasc of such cxcluded Equipment by the Company on the terms herein specified,
payment to be made after delivery of such cxcluded Equipment cither directly or by means of a
conditional salc, cquipment trust or such other appropriatc method of financing the purchasc as
thc Company and thc Manufacturer shall mutually determine. Notwithstanding the preceding
provisions, thc Company will be under no obligation to enter into a separatc agreement for the
purchasc of cars cxcluded from this Agreement as a result of a strike at Manufacturer's plant.

The Equipment shall be subject to inspection and approval prior to dclivery by inspectors
or other represcntatives of the Company, and the Manufacturer shall grant to any such inspcctor
or other authorized representative reasonable access to its plant. From time to time upon the
completion of the construction of ecach Unit or a number of Units of the Equipment, cach Unit
shall thereupon be presented to an inspector or other authorized representative of the Company
for inspection at the Manufacturer's plant and, if cach such Unit conforms to the Specifications
and other rcquirements sct forth herein, such inspector or authorized representative shall promptly
execute and deliver to the Manufacturer, in such number of counterparts or copics as may be
reasonably requested, a certificate of acceptance (hereinafter called a Certificate of Acceptance)
substantially in the form of Annex D hereto stating that such Unit or Units have been inspected
and accepted on behalf of the Company and arc marked in accordance with Article 2 hercof:
provided, however, that the Manufacturer shall not thereby be relieved of its vwarranty contained
in Article 10 hereof.

On acceptance of cach of the Units of the Equipment, pursuant to this Article 3 on behalf
of the Company as aforcsaid, the Company assumes with respect thereto the responsibility and
risk of loss or damagc.

ARTICLE 4. Purchasc Price and Payment: The price per Unit of the Equipment is sct
forth in Item | of Anncx A hercto.

The Company shall have the right, from time to time, by written change order, to make
changes in drawings, spccifications, instructions in connection with the work, place of delivery,
time or method of shipment, to require additional work or to dircct the omission of work. and the
Manufacturcr agrees to comply with such change orders provided, however, the cost of such
change be accepted in advance by both partics. If such changes cause any increase or decreasc in
the Manufacturer’s cost or in the time for performance of this Agreement, an cquitable adjustment
in the price and time for performance will be made and this agreement will be modified in writing
accordingly; provided that any claim for such adjustment shall be asserted by the Manufacturer in
writing within thirty days after the change is ordered. No change whatsoever is to be made
cxcept upon written change order issucd by the Company's Purchasing Agent

The term "Purchasc Price” as used herein shall mean the price set forth in Item 1 of Annex
A hercto as may be incrcased or decreased pursuant to this Article 4.

The Manufacturcr agrees and represents that the Purchase Price of the Units covered by
this Agrecement will not be in excess of the Manufacturer's lowest price for comparable units of




. ¢quipment in cffect on the date of shipment of the Unit or Units. If any price lower than the
Purchasc Price is oftered by the Manufacturer on similar units the Manufacturer agrees to make a
corresponding reduction in the Purchase Price of Units shipped on or after the datc such price
reduction is offered.

All dics, tools, patterns, drawings, or fixtures, furnished or specifically paid for by the
Company arc or arc to become the property of the Company and are subject to removal upon the
Company's request. The Manufacturer is not permitted to use the same for any other customer
without the Company's prior writtcn approval.

The Company’s Engincering and Research personnel may render assistance or give
technical advice to or otherwisc cxchange information with the Manufacturer's personnel during
the performance of this Agrcement. Any such exchange is understood not to affect the
Specifications and dircctions given under this Agreement or to change the price applicable
hercunder unless authorized in writing by the Company's Purchasing Agent.

All increascs in the price of material shall be subject to audit either by the Company or by
an independcent public accounting firm of recognized standing selected by the Company. In
conncction with such audit all nccessary documents and records necessary to substantiate and
verify such increases shall be madc available to the Company. All price increases shall be reported
to thc Company by itcm, lot numbcr or in such other detail as may be rcasonably requested by the
Company in order to verify the accuracy of such increases.

Any labor cost increascs, which company may agree to, shall be subject to audit by an
independcent public accounting firm of recognized standing, appointed by the Manufacturer and
approved by the Company.

Allowances for increcased inventory carrying charges or interest charges arising from
payments for materials by thc Manufacturer are specifically excluded from any price increases
unless previously approved in writing by the Company. Premiums or additional matcrials chargces
resulting from materials purchased by the Manufacturer from sources of supply not customarily
used are specifically excluded from any price increases unless previously approved in writing by
the Company, and such approval shall not be unrcasonably withheld.

The Equipment shall be settled for on one or more Closing Dates fixed as hercinafter
provided (the Equipment scttled for on a Closing Date being hereinafter called the Group).

Subject to the provisions of Article 5 hereof and Schedule A of the Purchase Agreement,
the Company hereby promiscs to pay or causc to be paid in cash to the Manufacturer at such
place as the Manufacturcr may designatc, (a) on the Closing Date with respect to a Group, an
amount cqual to the Purchasc Price of all Units of the Equipment in the Group as sct forth in the
invoices thercfor and (b) within five business days of the Closing Date with respect to a Group, an
amount cqual to interest (computed on the basis of a 360-day year of twelve 20-day months) at
the Prime Rate on the Purchasc Price of such Units for each day that the average number of days
between acceptance and the Closing Date for the Group exceeds 30 days. Prime Rate as used
hercin shall mean the ratc per annum cqual to the rate which Chase Manhattan Bank, New York,
New York charges for 90-day unsccured loans to large corporate




. borrowers of the highest credit standing for the period such interest is payable; provided,
however, that changes in such rate occurring during the ten business days preceding the Closing
Date shall be disregarded, and provided, further, that if the invoice for such arnount is not
reccived at least ten business days prior to such Closing Date, such amount shall not be required
to be paid until ten days after the receipt of such invoice.

The term "Closing Date” with respect to the Group of the Equipment shall mean
the date set forth in Item 3 of Annex A hereto or such other date specified by the
Company, but in no cvent other than failurc of the Prototype unit to satisfy the
performance standards (as such terms arc defined in Schedule A) shall such date be later
than six months from the date of acceptance and dclivery of the first unit of any Group of
the Equipment hercunder.

If the Manufacturer shall not reccive on the Closing Date the amounts payable to
the Manufacturer in respect to the Group pursuant to the tenth paragraph of this Article
4, the Manufacturer will promptly notify the Company of such event and, if such
amounts shall not have been previously paid and the Manufacturer shall have otherwise
complied with the conditions of this Agrcement to entitle the Manufacturer to reccive
payment hercunder, the Company will, not later than 60 days after the Closing Date,
make payment to the Manufacturer of such amount, together with interest at |% above
the Prime Rate on the Purchasc Price from such Closing Date to the date of payment by
the Company. If the Company shall not make payment as aforcsaid, the Company will
execute such instruments and take such other action as shall be reasonably rec uested by
the Manufacturer to vest in thc Manufacturer or its designee full title to such Equipment,
whereupon the Manufacturer may, at its clection, terminate this Agreement, and scll,
lease, retain or otherwisc disposc of such Equipment. The Manufacturer may at any time
take such othcr actions and cxercise such other remedics as may be permitted by law or
by this Agreement; provided, however, that thc Company shall not thereby be relieved of
its obligations to make payment to the Manufacturer as aforesaid. All payments
provided for in this Agreement shall be madc in such coin or currency of the United
States of America as at the time of payment shall be Icgal tender for the payment of
public and private debts.

The Manufacturer shall and hereby docs retain a sccurity intercst in cach Group
of the Equipment until the Manufacturer shall have been paid the Purchase Price in
respect of the Equipment pursuant to this Article 4, notwithstanding the delivery of the
Equipment to and the posscssion and usc thercof by the Company. Except as otherwise
provided in this Agrecement, upon payment to the Manufacturer of the Purchase Price (a)
such security intcrest shall be duly transferred and assigned by the bill or bills of sale
exccuted and delivered by the Manufacturer pursuant to Article 5 hereof and (b) any and
all claims, licns, sccurity interest or other encumbrances of any nature in favor of the
Manufacturer with respect to the Equipment shall forthwith cease and terminate.

ARTICLE 5. Conditions to Obligations of thc Company: On any Closing Datc
the Company shall pay or causc to be paid to the Manufacturer the amount rcquired to
be paid pursuant to Article 4 hercof with respect to the Group of the Equipment then
being scttled for provided that there shall have been delivered to the Company, on or
prior to the Closing Date, the following documents in such number of countcrparts or
copics as may rcasonably be requested in form and substance satisfactory to it:
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(a) a bill or bills of salc from the Manufacturcr transferring all its right, titlc and

, interest in and to the Equipment in the Group to the Company and warranting to the
Company that at the time of delivery of cach unit of Equipment in the Group the
Manufacturcr had legal title to such unit and good and lawful right to sell the same and
title to such unit was, at the time of such delivery, free from all claims, licns, sccurity
interests and other encumbrances of any nature except as created by this Agreement or
any specificd Icase of the Equipment to which the Company is a party or equipment trust
agrcement or conditional sale agrcement entered into to finance the purchase of the
Equipment by the Company or the Lessor:

(b) the invoice or invoices with respect to the Equipment in the Group from the
Manufacturer to thc Company describing the Units of Equipment in the Group and any
component parts or special devices, such as assemblics, the cost of which is included in the
Purchase Pricc of any Unit.

(c) an opinion of counscl for the Manufacturer, dated the Closing Date, stating that
(A) the Manufacturer is a duly organized and cxisting corporation in good standing under
the laws of the statc of its incorporation, (B) this Agrecment has been duly authorized,
exccuted and delivered by the Manufacturer and, assuming the due authorization,
exccution and delivery by the Company, is a legal and valid instrument binding upon and
enforccable against the Manufacturer in accordance with its terms, (C) the Units of the
Equipment in the Group, at the time of delivery thercof pursuant to Article 2 hereof, were
free of all claims, licns, sccurity interests and other encumbrances of any nature cxcept as
created by this Agreement or any Icase of the Equipment to which the Company is a party
or any cquipment trust agreement entered into a finance the purchase of the Equipment by
the Company or the Lessor and (D) such bill or bills of sale have been duly authorized,
exccuted and dclivered by the Manufacturer and arc valid and effective to transfer all right,
title and interest of the Manufacturer in and to the Equipment in the Group to the
Company frce of all claims, liens, sccurity interests or other encumbrances of any nature of
or arising from, through or under thc Manufacturer; and

(d) the Manufacturer shall provide to the Company such documentation,
recordable with the ICC, as the Company may request indicating that any and all sccurity
interests of the Manufacturer in the cquipment have been cxtinguished:

(¢) such other documents as the Company may rcasonably request.

In the event that this Agrcement shall have been assigned to a Lessor, or an cquipment
trust agreement or conditional salc agreement in respect of any unit of the Equipment shall have
been entered into by the Lessor or the Company, the documents hercinabove 1 sted shall be
addresscd to, and the represcntations, covenants and warrantics therein contained shall inure to
the benefit of, the Lessor or Trustee, as the Company shall direct, or as shall be appropriatc in the
circumstances.

ARTICLE 6. Maintcnance and Repair: So long as the Manufacturer retains a sccurity

interest in the Units pursuant to Article 4 of this Agreement, the Company agrees at its own cost

and cxpense to maintain and keep cach Unit in good order and repair, rcasonable wear and tear
cxcepted.




ARTICLE 7. Loss or Destruction: In the event of loss or destruction of or irrcparable
damage to any of the Units from any cause whatsocver after acceptance of the Units and during
the time the Manufacturer retains a sccurity interest in the Units pursuant to Article 4 of this
Agreement, the Company shall promptly and fully inform the Manufacturer 11 regard to such loss.
destruction or damage, and the Company shall pay to the Manufacturer an arnount cqual to the
Purchasc Pricc (as defined in Article 4 hereof) of cach Unit so lost. destroyed or irrcparably
damaged, plus intcrest, all as provided in Article 4 hercof,

ARTICLE 8. Termination: The Company may at its option terminate performance of the
work under this Agreement, in whole at any time, or from time to time in part, by writtcn notice
to the Manufacturcr. Such termination shall be cffective in the manner and upon the date
specificd in said notice. Upon reccipt of such notice, the Manufacturcr shall, unless the notice
dirccts otherwisc, immediately discontinue all work and the placing of all orders for materials,
facilitics, and supplics in connection with performance of this Agreement and shall proceed to
cancel promptly all existing orders and terminate all subcontracts insofar as such orders or
subcontracts arc chargeablc to this Agreement and to use its best cfforts to minimize all costs
chargeable to this Agrecement. The Manufacturer shall promptly notify the Company in writing of
cach canccled order or subcontract and of any disputes which may arisc with respect to such
canccled orders or subcontracts.

Upon the termination of work under this Agreement, full and complete settlement of all
claims of the Manufacturcr with respect to the terminated work shall be made as follows:

The Company shall pay to thc Manufacturer:

(a) the Purchase Price of cach item accepted hercunder and such acceptance shall not
be unreasonably withheld; and

(b) the total of

(1)  the costs incurred in the performance of the work terminated, including
initial costs and prcparatory cxpensc allocable thereto, but exclusive of any
costs attributable to supplies or services paid or to be paid for under (a)
hereof; and

(2) the cost of scttling and paying claims arising out of the termination of work
under subcontracts or orders which are properly chargeable to the
terminated portion of the contract;

Reduced by:

(c) any claim which thc Company may havc against the Manufacturer in connection
with this Agrcement and any deduction under the terms of this Agreement not
otherwise recovered by or credited to the Company. Nothing contained in this
paragraph shall be construed to limit or affect any remedics which the Company
may have as a result of a default by the Manufacturer.




In all cascs where costs or other amounts arc calculated and used in (b) and (¢), such costs or
pther amounts shall be cxclusive of any profit or other return of the Manufac-urer. Upon the
Company's payment to Manufacturer in accordance with this paragraph, title to all cquipment,
materials, scrap, wastagc, work-in-process, finished products, plans, drawings, specifications,
information, special tooling, tangible items of a dircct charge nature, and other things for which
the Manufacturer is paid, shall vest in the Company.

ARTICLE 9. Indemnification for Claims of Infringement:  a. The Manufacturer
indemnifics, defends and saves harmless the Company, its directors, its officers, cmployeccs,
agents, successors, assigns, customers and users of the Units of Equipment from any and all loss,
damage, liability, claims, demands, costs, charges and cxpenscs. including royalty payments and
counscl fces, in any manncr imposed upon or accruing against the Company its officers,
cmployecs, agents, successors, assigns, customers, and users, arising or resulting from the
infringement or allcged infringement of any patent, trade sccret or other right by virtue of the
purchase, construction or use of the Unit of Equipment; provided, however, that such indemnity
shall not extend to designs, processes, articles, matcrials, or combinations thereof specified by the
Company and not purported to be developed by the Manufacturer. The Manufacturer agrees that
the foregoing indemnity extends to any and all loss, damage, liability, claims, demands, costs ,
charges and expenses, including royalty payments and counsel fecs, arising or resulting from any
injunction, temporary or permanent, enjoining usc of the Equipment furnished hercunder by the
Company its officers, employees, agents, successors, assigns, users and custorners.

b. The Company will likewise indemnify, defend and hold harmless the Manufacturer
from and against any and all liability, claims, demands, costs, charges and cxpenses, including
royalty payments and counsel fces in any manner imposed upon or accruing against the
Manufacturer arising or resulting from the infringement or alleged infringement of any patent,
trade secret or other right by virtue of the construction or sale of its Equipmert supplied
hereunder with respect to designs, processes, articles, materials or combinations thercof specified
by Company and not purported to be developed by the Manufacturer.

c. The Company will give notice to the Manufacturer of any claim known to Company on
the basis of which liability may be charged against the Manufacturer and the Manufacturer will
give noticc to the Company of any claims known to the Manufacturer, on the basis of which
liability may be charged against the Company hereunder.

ARTICLE 10. Manufacturer's Warranty of Matcrnals and Workmansh p:

a. The Manufacturcr warrants for a period of three years after delivery that the
Equipment to be dclivered under this order will be built in accordance with the specifications and
with the other requirements, specifications, and standards sct forth or referred to in Article 2 of
this Agrecment and warrants that the Equipment will be frec from defects in materials,
workmanship and design under normal use and scrvice; the Manufacturer's obligation under this
paragraph being limited to making good at its plant, or at a place designated by the Manufacturer
and agrecd upon by thc Company, any part or parts of any Unit of the cquipment which shall be
rcturncd to the Manufacturer within three years after the delivery of such Unit. or as to which




written notice of such defect has been given by the Company to the Manufacturer within three
years after delivery of such Unit and which part or parts arc rcturncd, transpcrtation charges
prepaid, within nincty days after such notice to the Manufacturer, provided that an cxamination of
the part or parts by thc Manufacturcr, and the Company, shall disclosc the existence of a defect or
in the cvent the Manufacturer and the Company shall not agree, then by an independent third
party (independent testing laboratory or government agency) acceptablce to both the Manufacturer
and the Company.

THIS WARRANTY IS EXPRESSLY IN LIEU OF ALL OTHER WARRANTIES, EXPRESS
OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE, AND OF ALL OTHER OBLIGATIONS OR
LIABILITIES ON THE PART OF THE MANUFACTURER, EXCEPT FOR ITS
OBLIGATIONS UNDER ARTICLES 2, 3, 4 and 10 OF THIS AGREEMENT. Thc
Manufacturer ncither assumes nor authorizes any person to assume for it any other liability in
connection with the construction and delivery of the Equipment, cxcept as aforesaid.

b. The Manufacturer also agrees to use its best efforts to include, as a condition of its
purchase order with the vendor of any specialty purchased by the Manufacturer for incorporation
in thc Equipment, an agreement by such vendor to the cffect that all warranty agreements and
representations, if any, made by such vendor with respect to such specialty may be enforced by
the Company, in thc Company's own namc: by the Manufacturer in the Manufacturer's own namc;
or by the Manufacturer and the Company jointly. The Manufacturer further agrees that, whether
or not such an agrcement is contained in any such purchase order, the Company may, at its
option, to the cxtent permitted by law, take and prosccute claims against vendors of spccialties
purchascd by the Manufacturer for incorporation in the Equipment for the brcach of any warranty
by the vendors to the Manufacturer with respect to such specialties. The Marnufacturcr and the
Company agrec to notify cach other prior to the assertion of any claim by thern against any such
vendors of such specialties.

¢. The Manufacturer further agrees that neither the inspection as provided in Article 3 of
this Agrcement nor any examination or acceptance of any Units of the Equipment as provided in
Article 3 shall be deemed a waiver or modification by the Company of any of its rights under this
Article 10.

d. Itis further understood and agreed that the word "design(s)" as uscd herein and in
clause (a) hereof and the word "specialties” as used herein shall be deemed to include articles,
materials, systems, formulac and processcs.

¢. The Manufacturcr represents that all patent rights owned by Manufacturer, which may
cover the whole, or any portion of the Equipment to be delivered under this Agreement, arc
identificd in Annex E hercto.

ARTICLE 1. Taxcs: The Company shall pay directly to the federal, state or local
governments any and all taxcs of whatcver kind which the Company is requircd by law to pay
with respect to the purchase of the Equipment, and the Company shall pay to -he Manufacturer
any and all taxes (including sales and usc taxes) Ievied on the Manufacturcr but which the
Company is required by law to pay with respect to the purchasc of the Equipment.




ARTICLE 12. Notice: Any noticc hercunder to the party designated below shall be
deemed to be properly served if delivered or mailed to it at the following specified addresses:

(a) to the Treasurer of the Company. at 101 North Wacker Drive, Chicago, Illinois
60606

(b) to the Manufacturer, at the address sct forth in Item 4 of Anncx A hercto.
or at such other addresses as may have been furnished in writing by such party to the other party
to this Agreement.

ARTICLE 13. Assignments by thc Manufacturer: All or any of the rights, benefits or
advantages of thc Manufacturer under this Agreement, including the right to receive the Purchase
Pricc of all Units of the Equipment and interest thercon, if any, may be assignzd by the
Manufacturcr and rcassigned by any assignee at any time or from time to timc: provided,
howevecr, that no such assignment shall subject any such assignce to any of the Manufacturer's
guarantces, warrantics, indemnitics or other obligations contained in this Agrecement or relicve the
Manufacturcr or a successor or successors to its manufacturing property and business from any of
its obligations to construct and deliver the Equipment in accordance with the Spccifications or to
respond to its guarantces, warranties, indemnities or other obligations whether contained herein or
crcated by law, or relieve the Company of its obligations to thc Manufacturcr undcr this
Agrecment, which, according to their terms and context, are intended to survive an assignment,
provided, however, that except as otherwise provided in this Agreement any sccurity intcrest in
each group of the Equipment assigned hercunder shall ccase and tcrminate upon payment to the
Manufacturer or assignee, as applicable, by the Company of the amounts payablce with respect to
such Group pursuant to Article 4 and such assigned sccurity interest shall be rerged into the
sccurity interest in the Equipment created by any Equipment Trust Agreement in favor of a
Trustce, or if an Equipment Trust Agreement has not then been cxecuted such interest shall
forthwith ccase and terminatc upon such payment to the Manufacturer and thc Manufacturer and
such assignce will exccute and deliver all documents and instruments as the Company may
reasonably requcst, including without limitation an instrument for recordation with the Interstate
Commerce Commission cvidencing such cessation and termination.

Upon any such assignment, cither the assignor or the assignec shall give written notice to
the Company, togcther with a counterpart or copy of such assignment, stating the identity and
post office address of the assignee (if not otherwise stated in the assignment), and such assignec
shall by virtuc of such assignment acquire all of the Manufacturcr’s right, titlc and intcrest in and
to the rights, benefits and advantages of the Manufacturer thereby assigned subject only to such
rescrvation as may be contained in such assignment. From and after the receipt by the Company
of the notification of any such assignment, all payments thercafter to bc madc by the Company
hercunder shall, to the extent so assigned, be made to the assignec.

In the cvent of any assignment by the Manufacturer of its rights to receive any payments
undcr this Agrcement, the rights of such assignee to such payments as may be assigned, together
with any other rights hercunder which can be and are so assigned, shall not be subject to any
defense, sct-off, counterclaim, recoupment, or abatement whatsocver arising ot of any breach of
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any obligation of thc Manufacturer in respect of the Equipment or the manufacture, construction,
dclivery, guarantee or warranty thereof, or in respect of any indemnity contained in this
Agreement, nor subject to any defense, sct-off, counterclaim, recoupment, or abatement
whatsocver arising by rcason of any other indcbtedness or liability at any time owing to the
Company by thec Manufacturer, and all payments thercafter to be made by the Company under this
Agreement shall, to the cxtent so assigned, be made to the assignee against proper receipt therefor
in form satisfactory to thc Company. Any and all such obligations, howsocver arising, shall be and
remain enforceable by the Company, its successors and assigns, only against the Manufacturer, its
successors and assigns (other than assignees, as such, of rights, benefits and advantages assigned
pursuant to this Agrcement). The provisions of this paragraph may be relied upon by any such
assignec as a continuing offer by the Company to waive any remedics which it might otherwise
posscss for the enforcement of any and all such obligations of the Manufacturer as against such
assignee, which offer shall be conclusively presumed for all purposes to be accepted by the
assignce by payment to thc Manufacturer of the considcration for the assignment of any of the
Manufacturer’s rights under this Agrecment.

ARTICLE 14. Assignment by the Company: All or any portion of the rights, benefits or
advantages of thc Company under this Agreement, including, without limitation, (a) the right to
accept delivery of the Equipment, the right to take title to the Equipment, and to be named the
purchaser in the Bills of sale to be delivered by the Manufacturer (b) the right to reccive any and all
monies due or to become duc to the Company in respect of the Equipment and for all claims for
damages in respect of such Equipment arising as a result of any default by the Manufacturer and
for indemnification under Article 9 and 10 hereof and (c) all rights of the Company to perform
under this Agreement and compel performance of the terms hercof, may be assigned by the
Company and rcassigned by any assignec at any time or from time to time; provided, however, that
no such assignment shall relicve the Company of any of its dutics or obligations to the
Manufacturcr under this Agreement.

Upon any such assignment, cither the assignor or the assignee shall give written notice to
the Manufacturer, together with a counterpart or copy of such assignment, sta:ing the identity and
post office address of the assignec (if not otherwise stated in the assignment), and such assignee
shall by virtuc of such assignment acquire all of the Company's right, title and interest in and to the
rights, bencfits and advantages of thc Company thereby assigned subject only 10 such reservation
as may be contained in such assignment. Upon receipt of such notice, the Manufacturer agrecs
that if requested, it will confirm to the assignee that: (i) all representations, warrantics, indemnitics
and agrcements of the Manufacturcr under this agreement shall inure to the benefit of, and shall be
enforccable by, the assignec to the same cxtent as if the assignee were originally named herein as
the Company; (11) the assignece shall not be liable for any of thc obligations or cuties of the
Company under this Agrecment, nor shall the assignment give risc to any duties or obligations
whatsocver on the part of the assignee owing to the Manufacturer: (iii) the Manufacturer will not
amend, modify, terminatc or waive any of the provisions of this Agreement without the prior
written consent of the assignee; provided, however, that the assignee shall consent to any such
amendment, modification or waiver the cffect of which will not be (a) to decreasc the purchase
pricc of the Equipment, (b) to accclerate or postponc the dehivery date of the Equipment, or (¢) to
decreasc the value of the Equipment; (iv) the Manufacturer consents to the leasc of the Equipment
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by the assignee to the Company, and to the assignment by the assignee to the Company for as long
as such lcasc shall be in effect and no event of default thereunder shall have occurred and be
continuing of all rights which the assignee may have with respect to the Equipment under any
warranty or indemnity madc by thc Manufacturer.

ARTICLE 15. Dcfaults: In the cvent that the Manufacturer fails to perform or comply
with any of the provisions of this Agrecment or in the cvent of insolvency or discontinuance of
busincss of the Manufacturer, and such failurc or condition is not corrected within thirty (30) days
of written notice from the Company demanding such failure or condition be corrected, the
Company may canccl all or any part of the undelivered portion under this or any other Agrecement
between the Company and the Manufacturer by written notice to the Manufacturer, cffective
immediately. Canccllation by default as hercin provided shall not constitutc a waiver of any of the
Company's rights to damagcs sustained as a result of such default.

ARTICLE 16. Article Headings: All article headings arc inserted for convenience only and
shall not affect any construction or interpretation of this Agreement.

ARTICLE 17. Nonwaiver: Any failure on the Company's or the Manufacturer's part to
insist upon the strict performance of any term or condition of this Agreement shall not be deemed a
waiver of any of the Company's or the Manufacturer's rights or remedies hereunder nor of its right
to insist upon the strict performance of the same or of any other term of this Agreement in the
future. No waiver of any condition of this Agreement shall be valid unless in vriting signed by the
Company's Purchasing Agent.

ARTICLE 18. Law Govemning: The terms of this Agreement and all rights and obligations
hercunder shall be governed by the laws of the State of [llinois, provided, how:ver, that the parties
shall be entitled to all rights conferred by 49 U.S.C. Section 11303 (a).

ARTICLE 19. Successors and Assigns: As used herein the terms Manufacturer,
Company, Trustee and Lessor shall be deemed to include the successors and assigns of the
Manufacturer, the Company, thc Trustee and the Lessor, as the case may be.

ARTICLE 20. Rccording: Upon the execution and delivery of this Agrecment, the
Company will, at its cxpense, causc this Agreement to be duly filed and recorded with the
Interstatc Commerce Commission in accordance with 49 U.S.C. Section 1130%(a), and whercver
else required by law or rcasonably rcquested by the Manufacturer for the purposc of proper
protection of the sccurity interest of the Manufacturer in the Equipment.

ARTICLE 21. Exccution: This Agrecement may be simultancously executed in any number
of counterparts, cach of which so cxccuted shall be deemed to be an original, and such
counterparts together shall constitute but onc and the same contract, which shall be sufficiently
cvidenced by any such original counterpart. Although this Agreement is dated for convenience as
of the date specified in the introductory paragraph of this Agreement, the actual date or dates of
exccution hercof by the partics hereto is or are, respectively, the date or dates stated in the
acknowledgments hercto anncxed.
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ARTICLE 22. Designation of Vendors: Manufacturer shall provide the
Company, prior to thc commencement of manufacture of the Units, with a list of all
vendors which Manufacturer shall utilize to supply parts or specialtics utilizec in the
manufacture of Units. Such list shall sct forth Manufacturer's cost of purchasing such
parts or specialtics from such vendors. Company shall have the right to designatc
vendors of its choicc or to supply itsclf any parts or spccialties, as long as the cost to
Manufacturer of same does not exceed the cost shown on Manufacturer's list. The
Company shall have the right to designate an independent public accounting firm of
recognized standing to perform an audit to verify the accuracy of Manufacturer's list.
Manufacturer agrees to cooperate with such auditors in performing such verification. In
the event that such audit discloses that Manufacturer has incurrcd higher costs than those
sct forth on Manufacturer's list, Manufacturer shall be liable to Company for the
difference between the cost shown and the cost actually incurred as well as the cost of
the audit. Company shall have the right to deduct the forcgoing amount from any
payments owed to thc Manufacturer.
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, IN WITNESS WHEREOF, The partics hereto, cach pursuant to duc corporatc
authority, have caused these presents to be signed in their respective corporate names by
duly authorized officers and their respective corporate scals to be hereunto affixed and
duly attested, all as of the day, month and year first above written.

Gunderson, Inc.
By: W %/émQ\

pé President
(CORPORATE SEAL)
Attest:

o200 L 5d L

Assistant Secretary

TTX COMPANY

By: \\/_@%/M

Treasurer

(CORPORATE SEAL)

Attest:

T 2ES

- Assistant Secretary
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. STATE.OF Orcgon )

) SS:
COUNTY OF Multhomah )

On this (ﬂ%day of _M 1995, before me personally appearced
. Clah ttdmp#— , tome personally known, who, being by me duly sworn, says that
heisa  ~Freaedesl”  of GUNDERSON, INC jthat onc of the scals affixed to
the foregoing instrument is the corporate scal of said corporation, that said instrument was signed
and scaled on behalf of said corporation by authority of its Board of Dircectors and they
acknowledged that the execution of the forcgoing instrument was the free act and deed of said
corporation.

) SHERRY L. NYLANDER % D7 ool —
AT PRLCON DN el

B 1SS! 16381 Publi
MY COMMISSION EXPIRES JUNE 28, 1996 otary Fublie

(NOTARIAL SEAL)

My Commission Expires:

STATE OF ILLINOIS )
) SS:
COUNTY OF COOK )

On this __ / >~ day of j M[ , 1995, before me personally appeared
Thomas D. Marion, to me personally knOwn who bcmg by me duly sworn, says that he is the
Treasurcr of TTX COMPANY:  that onc of the scals affixed to the forcgoing instrument is the
corporatc scal of said corporation, that said instrument was signed and scaled on behalf of said
corporation by authority of its Board of Dircctors and he acknowledged that the cxccution of the
forcgoing instrument was the free act and deed of said corporation.

i - /)
3 * OFFICIAL SEAL* W/
{ Jane M. Wihelm

§  Notary Public, State of llinois Notary Public

{ My Commission Expires 3/3/97

(NOTARIAL SEAL)
My Commission Expircs:
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ANNEX A

GUNDERSON. INC.
(Manufacturer)

TTX COMPANY

(Company)
ITEM I:
Company
Car Spce.
Numbers Month Of (Contract
Typc* Qty ___(Includc) Unit Pricc ~ Total Price ___Declive Number)
DTTX 60 560000 - 560059

July - Aug. 95 T-5D94-F

ITEM 2: January 31, 1996
ITEM 3: To be determined

ITEM 4: 4350 Northwest Front Avenuc
Portland, OR 97210

* 56 Single-unit double-stack well cars. TTX Company Specification No. 68-43-011586. dated
January 15, 1986, revised March 1, 1995, and TTX Company Specification No. 68-91-941020
issucd October 20, 1994, Gunderson specification R94-21B.

managr {5
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ANNEX B

MANUFACTURING AGREEMENT SUPPLEMENT NO.
DATED AS OF , 199 | between
the "Manufacturcr") and TTX COMPANY (the "Company").

The parties hercto have herctofore entered into a Manufacturing Agreement dated as of
199 , which was filed and recorded with the Interstatc Commerce Commission pursuant to 49 U.S.C.
Scction 11303 (a) on , 199 | at , rccordation number
which providcs for the exceution and delivery from time to time of supplements thercto, cach
substantially in the form hercof for the purposc of subjecting to said Manufacturing Agreement
additional units of new, standard gauge railroad equipment.

)

The units of railroad cquipment described in Item 1 of Anncx A hercto are hereby subjected to
said Manufacturing Agreement. The information set forth in Annex A hereto in respect of such units of
railroad cquipment, and sct forth in Items 2, 3, and 4 of said Annex A, is hercby incorporated into
Annex A to thc Manufacturing Agrcement as though originally set forth therein; provided, however,
that such information shall apply and refer only to the units of railroad equipment described in Annex A
hercto.



IN.WITNESS WHEREOF, the partics hereto, cach pursuant to due corporate authority,
have caused these presents to be signed in their respective corporate names by duly authorized
* officers and their respective corporate scals to be hercunto affixed and duly attested, all as of the
day, month and yecar first above written.

By:
Vice President
(CORPORATE SEAL)
ATTEST:
Assistant Scerctary
TTX COMPANY
By:

Treasurer

(CORPORATE SEAL)

ATTEST:

Assistant Sceretary
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'STATE OF )
) ) SS:
COUNTY OF )

On this __ day of , 199__, before me personally appearad
. to me personally known, who, being by me

duly sworn, says that he is a Vice President of .
that onc of the scals affixed to the foregoing instrument is the corporate scal of said corporation,
that said instrument was signed and scaled on behalf of said corporation by authority of its
Board of Directors and they acknowledged that the exccution of the foregoing instrument was
the free act and deed of said corporation.

Notary Fublic

(NOTARIAL SEAL)

My Commission Expires:

STATE OF ILLINOIS )
) SS:
COUNTY OF COOK )

On this __ day of ,199__, before me personally appeared T. D. Marion,
to me personally known, who being by me duly sworn, says that he is the Treasurer of TTX
COMPANY: that onc of the seals affixed to the forcgoing instrument is the corporate scal of
said corporation, that said instrument was signed and scaled on behalf of said corporation by
authority of its Board of Directors and he acknowledged that the cxecution of the foregoing
instrument was the free act and deed of said corporation.

Notary Public

(NOTARIAL SEAL)
My Commission expircs:
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, ANNEX A TO MANUFACTURING AGREEMENT SUPPLEMENT NO. ...

(Manufacturer)

TTX COMPANY

(Company)
ITEM I:
Company
Car Specification
Numbers Unit Total Month of (Contract
Type Quantity (Incl.) Price Price Delivery Number)
ITEM 2:
ITEM 3:
ITEM 4:

21




ANNEX C

ASSIGNMENT OF MANUFACTURING AGREEMENT
dated as of , 199 | Between TTX COMPANY,
(thc "Assignor") and , (the "Assignee™).

WHEREAS the Assignor has cntered into an agreecment together with any supplements
and amendments to the date hereof, being (the "Manufacturing Agreecment™) with
, (the "Manufacturer”), pursuant to which the Assignor has agreed to
purchasc and take delivery of certain railroad cquipment: and

WHEREAS the Assignce desires to purchasc and take delivery of those units of such
railroad equipment described in Item 1 of Schedule A hercto as are delivered and accepted on or
prior to the date sct forth in Item 2 of said Schedule A (such units being the "Assigned
Equipment"), and the Assignor agrees to assign its rights to purchasc and take delivery of the
Assigned Equipment to the Assignec:

NOW, THEREFORE, in consideration of the mutual covenants and agrecments
hercinafter sct forth, the parties hercto hercby agree as follows:

1. The assignor hercby assigns, transfers and scts over unto the Assignee, its successors
and assigns:

(a) all the right, title and interest of the Assignor in and to the Assigned
Equipment; and

(b) all the right, title and intcrest of the Assignor in and to the Manufacturing
Agrcement, in so far as it relates to the Assigned Equipment including all the rights,
bencfits and advantages specified in the first paragraph of Article 13 thercof.

2. The Assignor recognized that the Assignee will Icase the Assigned Equipment to the
Assignor, and the obligation of the Assignee to purchase and pay for the Assigned Equipment or
any portion thercof is subject to customary closing conditions. In respect thereof, the Assignor
covcnants with the Assignee, and the Manufacturer as a third party beneficiary hereof, that, in
the cvent of any nonpayment by the Assignec in respect of any unit of Assigned Equipment, the
Assignor will be obligated to accept all such units completed and dclivered by the Manufacturer
and to pay the full purchase pricc therefor when duc, all in accordance with the terms of the
Manufacturing Agrcement.

3. The Assignee accepts the assignments herein contained, and assumes the obligations
of the assignor under the Manufacturing Agreement to purchasc and pay for the Assigned
Equipment, but no other dutics or obligations of the Assignor thercunder: provided, however,
that the Assignor shall remain liable to the Manufacturer in respect of its dutics and obligations
in accordance with the Manufacturing Agreement; and provided, further, that the Assignee shall
not be hable to the Manufacturer under the Manufacturing Agreement.
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4. The Assignor represents and warrants that:

(a) in so far as it rclates to the Assigned Equipment, the Assignor is the lawful
owncr, free from all claims, licns, sccurity interests and encumbrances, of its rights undcr
thec Manufacturing Agreement, and the Assignor has the right to scil and assign the
Manufacturing Agrcement as sct forth herein and the Assignor will warrant and defend
this assignment against the lawful claims and demands of all persons: and

(b) none of the units of the Assigned Equipment has been delivered by the
Manufacturer and no payment has been made in respect thereof to the Manufacturer.

5. The Assignec appoints the Assignor its agent to inspect and accept delivery of the
units of Assigned Equipment.

IN WITNESS WHEREOF, the parties hercto have caused this Assignment to be
cxecuted by its duly authorized officers, all as of the date first above written.

TTX COMPANY

By:

Treasurer

(ASSIGNEE)
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ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT

Receipt of a copy of, and duc notice of the assignment made by, the foregoing
Assignment of Manufacturing Agreement is hereby acknowledged and the undersigned hereby
confirms to the assignee thercunder all the matters specified in the second paragraph of Article
13 of thc Manufacturing Agrecement assigned thereby.

Vice President




SCHEDULE A
to Assignment of
Manufacturing Agrcement

ITEM 1: Assigned Equipment

Type

TTX Company
Car Numbers

Quantity (inclusive)




ANNEX D

CERTIFICATE OF ACCEPTANCE

TO:

1, a duly appointed inspector and authorized representative of TTX Company (the "Company").
do hercby certify that [ have inspected, received, approved and accepted delivery on behalf of
the Company or its assigns for which the Company is acting as agent, the following units of
railroad equipment:

Type of Car:
Place Accepted:
Date Accepted:
Number of Unit:

Numbered:

I do further certify that the forcgoing units arc in good order and condition and conform to the
specifications applicable thereto and to all applicable Federal Railroad Administration
requirements and specifications and to all standards recommended by the Association of
Amecrican Railroads rcasonably intcrpreted as being applicable to new railroad cquipment of the
character of such units.

In addition, I further certify that there was plainly, distinctly, permanently and conspicuously
placed, in lctters not less than one inch in height, the following legend on cach side of each unit:

"OWNERSHIP SUBJECT TO A SECURITY AGREEMENT FILED
WITH THE INTERSTATE COMMERCE COMMISSION"

The execution of this certificate will in no way rclieve the Manufacturer of its duty or decreasc
its responsibility to produce and deliver the railroad cquipment indicatcd above 1n accordance
with the terms, including warrantics, contained in the manufacturing agreement or conditional
sale agreement covering such cquipment.

Inspector and Authorized
Representative of TTX COMPANY
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ANNEX E

MANUFACTURER PATENTS RELEVANT TO
EQUIPMENT DELIVERED PURSUANT TO
TTX COMPANY CONTRACT NO. T-5D9%4-F

All patent rights owned by the Manufacturer, which may cover the whole, or any portion of the
Equipment to be delivered under this contract, arc identified as follows:

managr.}5
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